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CPINTON AND ORDER

The agency has petitioned for review of the September 24,
1986 initial decision that reversed the agency’s action
removing the appellant for alleged unacceptable performance.
For the reasons discussed below, we find that the petition
deoes n;t meet the criteria for review set forth at 5 C.F.R.
§ 1201.115, and we therefore DENY it. We REOPEN this case on

our own motion under 5 C.F.R. § 1201.117, however, and AFFIRM



the initial decision as MODIFIED by this Opinion and Order,
stil.i REVERSING the removal action.
BACKGROUND

On October 16, 1985, the agency informed the appellant
that she was failing to meet the performance standards of
critical elements 1, 2, and 4 of her GS-11 Management Analyst
position. The agency also informed her that she was being
afforded a 90-day period in which to demonstrate acceptable

performance.1

On January 16, 1986, the agency extended the
performance impro-ement period (PIP) to January 31, 1986,

because of the appellant’s attendance at a 2-week training

course.?

On March €, 1986, the agency proposed the appellant’s
removal under ‘“he procedures of 5 U.S.C. Chapter 43 because of
her alleged pre-PIP and PIP unacceptable performance from
February 1985, through January 31, 1986, the conclusion of her
PIP, under performance standards %a” and ”b” of critical
elements 1 (Management Reviews) and 4 (Internal Control
Systems Program).? She was removed effective May 7, 1986.%

The appellant filed a timely petition for appeal with the
Board’s Dallas Regional 0Office and requested a hearing. After

affording the ‘appellant a hearing, the administrative judge

1 see Initial Appeal File (IAF), Tab 4, subtab 16.
2 see id., subtab 15.
3 see id., subtab 12.

4 see id., subtabs 1, 2.



issued an initial decision that reversed the removal action.
The administrative judge found, in relevant part, that:
(1) The appeal was within: the Board’s jurisdiction; (2) the
appellant was removed under a performance appraisal systen
that had been approved by the Office of Personnel Manacement;
(3) the agency failed to prove by substantial evidence that
the appellant’s performance was unacceptable under critical
elenient 1 because (a) she met the performance requirements
under performance standards ”a” and ”b” of that critical
:element, and (b) the agency’s rejection of one of the
- appellant’s allegedly deficient work products in February
1985, could not be relied upon to prove her unacceptable
performance under performance standard ”a,” since the work
product was not rejected within 1 year before the issuance of
the March 6, 1986 removal proposal, as required by 5 U.S.C.
§ 4303(c)(2)(A):; (4) performance standard ”a” of critical
element 4 was invalid because it was an absolute standard and,
in the alternative, because it lacked sufficient objectivity
as required by 5 U.S.C., § 4302(b)(1); (5) the agency proved
that the appellant did not meet performance standard "b" of
critical element 4, but failed to prove by substantial
evidence that 'this failure justified an unacceptable rating
for critical element 4 as a whole; and (6) the appellant did
not prove that the removal action was taken in reprisal for
her filing of two Equal Employment Opportunity complaints.

The agency contends in its petition for review that the

administrative judge (A) mnisinterpreted performance standard



#a” of critical element 1, and (B) erred in finding that
performance standard ”a” of critical element 4 was invalid.>
The Board issued a February 23, 1989 joint order in this
appeal and in three similar appeals asking the parties to
address questions concerning the statutory right <to an
opportunity to demonstrate acceptable performance and its
relationship to other provisions of 5 U.S.C. Chapter 43.%
Counsel for the appellant filed a timely brief in response to
the Board’s order.’

ANALYSIS

1. The administrative judge_ properly considered only the

evidence of the appellant’s performance deficiencies that

cccurred during the 1-year period ending on the date of the

removal proposal.

We find that the administrative judge did not err by
considering the appellant’s alleged pre-PIP unacceptable
periormance. The Board held in Brown v, Veterans
Administration, 44 M.S.P.R. 635, 639 (1990), that, in a
Chapter 43 action based in part on evidence of pre-°PIP
unacceptable performance, the agency may rely in part on
. incidents of unacceptable performance occurring prior to the
PIP so long as they occurred within the year preceding the

notice of proposed action. See 5 U.5.C. § 4303(c)(2)(A);

5 See Petition for Review File, Tab 1.
6 see id., Tab 3.

7 see id., Tab 4.



Martin v. Federal Aviation Administration, 795 F.2d 995, 998
(Fed. Cir. 1986). Thus, the administrative judge in this
appeal properly considered the appellant’s alleged pre-PIP
performance deficiencies that occurred within 1 year of the
March 6, 1986 removal proposal, as well as her alleged PIP
performance deficiencies.

The administrative judge declined to consider the
appellant’s February 1985 work product in examining her
alleged unacceptable performance under performance standard
¥a®* of critical element 1. The work product was a draft of a
study on the feasibility of developing a One-Stop In/oOut
Processing Center for military personnel at Fort Sam Houston,
Texas (one-stop study).8 The administrative judge found that
the agency apparently rejected the first draft of the one-stop
study in February 1985, and it failed to prove that the draft

study could be properly relied upon to support the removal

9

action. The agency has not disputed these findings of fact

on petition for review.

Under 5 U.5.C. § 4303(c) (2)(A), an agency cannot rely on
incidents of unacceptable performance that occurred moré than
a year before the appellant’s- removal was proposed. See
Brown, 44 M.S.P.R. at 638, 642, citing Weirauch v. Department
of the Army, 782 F.2d 1560, 1563 (Fed. Cir. 198€). Therefore,

we find that the administrative judge preperly declined to

% see IAF, Tak 4, su.i3b 12.

9 see id., subtab 18A; Initial Decision at 4-5.



consider the appellant’s allegedly deficient February 1985
work product in examining her alleged unacceptable performance
under critical element .1, because the purported work
deficiency occurred more than 1 year before the issuance of

the March 6, 1986 removal proposal.

2. The administrative judge correctly determined that the

agency did not prove that the appellant’s performance_ was

unacceptable under critical element 1.

Critical element 1 (Management Reviews) requires the
appellant to research and analyze operating regulations,
records, reports, and functional sources in order to develop,
advise on, evaluate, and improve the efficiency and economy of
operations. Performance standard ”a” of the critical element
requires the appellant to work independently throughout
management review studies; her recommendations must be
formulated using appropriate techniques, based on factual
data, and sufficiently documented to permit management
officials in the client organizations to make appropriate
decisions. The performance standard also states that *[n])o
more than four recommendations will be returned for further
justification or substantive - change during the rating
period.'10 ,

The notice of proposed removal charged the appellant with

failing performance standard *a” because of her unacceptable

work on two management review studies: (1) A job analysis

10 see IAF, Tab 4, subtab 19; Initial Decision at 2-3.



involving the Directorate of Logistics (DOL), which the agency
twice rejected and returned to the appellant for revisions;
and (2) a study on the feasibility of developing the one-stop
study, which the agency rejected on three occasions and
returned to the appellant for revisions. 11

We have determined above that the administrative 3judge
properly declined to consider the appellant’s work on the
February 1985 first draft of the one-stop study as evidence of
unacceptable performance under performance standard “a”
becayse it occurred more than 1 year prior to the issuance of
the remcval proposal. Thus, we will not consider this
allegation further.

The agency charged in the notice of proposed removal that
it rejected the appellant’s recommended work product on the
job analysis study involving the DOL because she made
technical errors in describing input and output in the job
analysis. However, there is no reference in the charge to
errors in recommendations necessitating further justification
or substantive change.12

The administrative judge found that the word
*recommendation” in performance standard ”a” referred to a
single recommehded work product. See Initial Decision at 3.
The agency argues in its petition for review that

*recommendation” also included individual recommendations

11 see IAF, Tab 4, subtab 12; Initial Decision at 3-4.

12 see IAF, Tab 4, subtab 12.



within a study. The agency pointed to specific hearing
testimony by the appellant’s supervisor, who developed the
appellant’s performance -standards, in support of its

position.13

The appellant’s supervisor testified, however,
that *“recommendation” can mean several things: That there
were “multiple recommendations” in the DOL study:; and that,
for the purpose of the performance standards, “recommendation”
was used to define “recommended work product, as well as
recommended method in efficiency enhancement, #14 Thus, the
exact meaning of ”"recommendation” is unclear.

Nonetheless, we concur with the administrative judge’s
finding that the standard against which the appellant’s
performance is to be measured is the number of recommendations
that are returned to her. Before holding the enmployee
accountable for unacceptable performance, the agency mnmust
prove that it communicated the standards against which the
employee’s performance is to be measured. See, e.qg.,
Donaldson v. Department of Labor, 27 M.S.P.R. 293, 297 (1985).
There is no evidence in the record that the agency
communicated to the appellant that a #recommended work
product” would also be considered a “recommendation” for
performance appraisal purposes. The appellant testified that

she understood “recommendation” to mean recommendations or

13 see Hearing Transcript (H.T.) at 102-04.

14 gee H.T. at 102-04.



suggestions for improvement in a study.15 The &ppellant’s
testimony is supported by the documentary evidence in this
appeal which indicates that, for performance appraisal
purposes prior to the PIP, the agency used the wora
*recommendation” to refer to single recommendations made by
the appellant in one study.l6

Thus, the administrative judge found that the agency
showed that it r~jected only four of the appellant’s

’recommended” work products for the 1l-year time period at

issue.17

We conclude that the administrative judge correctly
determined that the agency failed to prove by substantial
evidence that the appellant’s performance under performance
standard ”"a® was unacceptable, because the agency failed to
show that “more than four” of the appellant’s recommended work
products were rejected during the l-year time period allowed
for consideration in this appeal by 5 U.S.C. § 4303(c) (2) (A).
Moreover, we find that the appellant was denied a
reasonable opportunity to demonstrate during the PIP that she
was able to perform acceptably in making recommendations under
performance standard ”a,” the area of deficiency cited when
she was afforded an opportunity to improve he: r-~rformance.

See Sandland v. General Services Administration, 23 M.S.P.R.

583, 590-91 (1984) (an agency may not take away responsibility

15 see H.T. at 280-81.
16 gee IAF, Tab 4, subtab 16.

17 gee Initial Decision at 5.
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from an employee during the PIP in the area in which the
employee was failing, and thus deny him a reasonable
opportunity to improve). - One of the two management review
studies assigned to the appellant, the job analysis study
involving the DOL, did not call for the formulation of
recommendations. Thus, this work assignment during the PIP
did not afford her a reascnable opportunity to improve in
making recommendations.

The administrative judge found that the appellant met the
performance requirements under performance standard “b” of
critical element 1.1¥ This finding has not been challenged by
the agency on petition for review, and we discern ho reason to
disturb it. See Weaver v. Department of the Navy, 2 M.S.P.R.
129, 133 (1980), review denied, 669 F.2d 613 (9th Cir. 1982)
(per curiam).

Thus, we «concur with the administrative Jjudge'’s
determination that the agency failed to prove by substantial
evidence that the appellant’s performance was unacceptable
under critical element 1.

3. Performance standard ”a” of critical element 4 is

invalid because it lacks sufficient objactivity as required by
5 U0.5.C. 43 b)(1).

Performance standard *a” of critical element 4 (Internal
Control Systems Program) requires that:

Written material is prepared (in
accordance with] established stated

18 gee Initial Decision at 5-8.
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ocbjectives and is clearly written,
succinct and consistent with regulations
and established policy. Little, if any,
rewrite is required and necessary
approval/concurrence of finished product
is easi}g obtained, {Emphasis
supplied.}-

The administrative Judge found that the performance
standard appeared to be #a virtually absolute standard” on its
face because the inclusion of the phrase ”if any” seemed to
require that even one deviation from the standard could result
in failure under the standard.Z20 Finding that the agency
failed to present any evidence that would justify the absolute
nature of this performance standard, the administrative judge
determined that the specification of unacceptable performance
under performance standard ”a” could not be §ustained.21

We conclude that it is unnecessary in this appeal to
determine whether performance standard “a” is “virtually
absolute.” While an agency may show that a similar
performance standard might well be acceptable in another
appeal, we concur with the administrative judge’s further
determination in this appeal that performance standard ”a” is
invalid because it lacks sufficient objectivity as required by

5 U.5.C. § 4302(b) (1) to apprise the appellant of the standard

against which her performance was ta be measured.??

“»

19 See IAF, Tab 4, subtab 19; Initial Decision at 8.
20 gge Initial Decision at 9.
21 gsee Initial Decision at 9-10.

22 gee Initial Decision at 10.
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An agency may give content to performance standards by
informing the employee of specific work requirements through
written instructions, information concerning deficiencies and
methods of improving performance, memoranda describing
unacceptable performance, and responses to the enmployee’s
questions concerning performance. E.g., Melnick v. Department
of Housing and Urban Development, 42 M.S.P.R. 93, 98-99
(1989); Baker v. Defense ILogi-“"ics Agency, 25 M.S.P.R. 614,
617 (1985), arf’d, 782 F.2d 1579, 1583 (Fed. Cir. 1986).
Yawnier, under the statute, 5 U.S.C. § 4302(b) (1), an agency
must communicate to the emrnloyee periormance standards that
are sufficiently specific to »rovide the employee with a firm
benchmark toward which to aim his performance, and not an
elusive goal which the agency may find the employee met or
failed to meet at its pleasure. Sullivau v. Department of the
Navy, 44 M.S.P.R. 646, 653 (1990):; Melnick, 42 M.S.P.R. at 98;
Donaldson, 27 M.S.P.R. at 298%.

In the present appeal, although the appellant’s
supervisor -- who developed and administered the appellant‘’s
performance standards =-- testified that she made a ‘#value
judgment” in determining whether- the appellant met performance
standard *a,” she gave no indication of the factors that
formed . that judgment. The supervisor was unable in her
testimony to give a lucid explanation of her judgment in

applying the performance standard.?3 Although her testimony

23 gee H.T. at 132-38, 140-41; Initial Decision at 9.



suggecsts tha" she saw the standard as primarily quant’-ative,
she could not, or at least did not, describe intelligible
boundarizs between acceptable and unacceptable performance
under yperformarnce standard ”"a.” The closest explanation she
provided was that performance would be unacceptable if an
employee’s wor't always had to be rewritten, but wouvld be
acceptable 1f substantive revisions were required only *“once

in a bhlue 'moon.'z“"

e find in the present appeal that the
agency failed tc present subsitantial evidence showing that, in
practice and by agency instruction of the appellant,
performance standard *a” was sufficiently objective so as to
apprise the appellant of the standard against which her
performance was to be measured. Thus, we will not consider
the appellant’s alleged serforman~e deficiencies under the
- invalid performance standard. Scee Sullivan, 44 M.S.P.R. at
€52~53; Duggan v. Department ¢/ Health and Human Services, 33
M.S5.P.R. 568, 571 (1987); Do=aldson, 27 M.S.P.R. at 298-300.
The administrative iudge found that the agency proved
that the appellant failed 0 meet performance standard "b* of
critical element 4. The administrative judge determined,
however, that the agerncy did not prove by substantial evidence
that the appeilant’s failure to perform this component
acceptably warranted an unacceptable rating on critical

25

element 4 as a whole. See Shuman v. Department cf the

24 gee H.T. a2t 133; Initial Decision at 9.

25 gee Initiul Decision at 11-13.
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Treasury, 23 M.S.P.R. 620, 627-28 (1984). This finding has
not been challenged by the agency in its petition for review,
and we see no reason to disturb it on review. See Weaver, 2

M.S.P.R. at 133.

CONCIUSIO

We conclude that the agency has failed to prove by
substantial evidence that the appellant’s performance was
unacceptable in one of the critical elements of her position.
Accordingly, the agency’s removal action cannot be sustained.

ORDER

We ORDER the agency to cancel the appellant’s removal and
to restore the appellant effective May 7, 1986. See Kerr v.
National Endowment for the Arts, 726 F.2d 730 (Fed. Cir.
1984). The agency must accomplish this action within 20 days
of the date of this decision.

We also ORDER the agency to issue a check 0 the
appellant for the appropriate amount of back pay, in.:rest on
back pay, and other benefits under the Office of Personnel
Management’s regulations, no later than 60 calendar lays after
the date of this decision. We ORDER the app=zllant to
cooperate in good faith in the agency’s efforts to compute the
amount of back:pay, interest, and benefits due, and to provide
all necessary information the agency requests to help it
comply. If there is a dispute about the amocunt of back pay,
interest due, and/or other benefits, we ORDER the agency to
issue a check to the appellant for the undisputed amount no

later than 60 calendar days after the date of this decision.
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We further ORDER the agency to inform the appellant in
writing of all actions taken to comply with the Board’s Order
and of the date on which. the agency believes it has fully
complied. If not notified, the appellant should ask the
agency about its efforts to comply.

Within 30 days of the agency’s notification of
compliance, the appellant may file a petition for anforcement
with the regional office to resolve any disputed compliance
issue or issues. The petition should contain specific reasons
why the appellant believes that there is insufficient
compliance, and should include the dates and results of any
communications with the agency about compliance.

This is the Board’s final order 1in this appeal.

5 C.F.R. § 1201.113(c).

NOTICE TO APPELLANT

You have the right to request further review of the
Board’s final decision in your appeal.
Discriminatjon Clajms: Administrative Review
You may request the Equal Employment Opportunity
Commission (EEOC) to review the Board’s final decision 6n your
discrimination claims. See 5 U.S.C. § 7702(b)(1l). You must
submit your request to the EEOC at the following address:
Equal Employment Opportunity Commission
Office of Review and Appeals
P.O. Box 19848
Washington, DC 20036
You should submit your recquest to the EEOC no later than 30

calendar days after receipt of +this order by your
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representative, if you have one, or receipt by you personally,
whichever receipt occurs first. See 5 U.5.C. § 7702(b) (1).
Discrimination and Other Claims: Judicial Action

If you do not regquest review of this order on your
discrimination claims by the EEOC, you may file a civil action
against the agency on both your discrimination c¢laims and your
other claims in an appropriate United States district court.
See 5 U.S.C. § 7703(k)(2). You should file your civil action
with the district court no later than 30 calendar days after
receipt of this order by your representative, if you have one,
or receipt by you personally, whichever receipt occurs first.
See 5 U.S.C. § 7703(b)(2). If the action involves a claim of
discrimination based on race, color, religion, sex, national
origin, or a handicapping condition, you may be entitled to
representation by a court-appointed lawyer and to waiver of
any requirement of prepayment of fees, costs, or other
security. See 42 U.S.C. § 2000e5(f): 29 U.S.C. § 794a.
Other Claims: Judicial Revjew

If you choose not to seek review of the Board’s decision
on your discrimination claims, you may request the United
States Court of Appeals for the.Federal Circuit to review the
Board’s final ‘decision on other issues in your appeal if the
~court has jurisdiction. See 5 U.S.C. § 7703(b)(1). You must
submit your request to the court at the following address:

United States Court of Appeals
for the Federal Circuit

717 Madison Place, N.W.
Washington, DC 20439
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The court must receive your request for review no later than
30 calendar days after receipt of this order by your
representative, if you have one, or receipt by you personally,

whichever receipt occurs first. See 5 U.S.C. § 7703(b)(1).

FOR THE BOARD:

ber Taylor
Clerk of the Board
Washington, D.C.



